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COUNCIL




AGENDA PAPERS FOR TOWN / VILLAGE GREEN 
SUB-COMMITTEE
Date:  Tuesday 27th September 2011 
Time:  5:00 p.m. 
Place:  Room 10, Quay West, Trafford Wharf Road, Trafford Park,  Manchester M17 1HH 
	
	A G E N D A                      PART I
	Enclosure
No.
	Proper Officer

under L.G.A., 1972, S.100D (background papers):


	1.
	ATTENDANCES
To note attendances, including Officers and any apologies for absence.


	
	

	2. 
	MINUTES 

To receive and, if so determined, to approve as a correct record the Minutes of the meeting held on 17th March, 2011.


	
[image: image2.emf]Agenda Item 2 -  Minutes 17/03/2011 


	

	3. 
	APPLICATION FOR REGISTRATION OF LAND AT SNOWDEN AVENUE, FLIXTON, MANCHESTER M41 6FF AS A TOWN OR VILLAGE GREEN 
To consider the attached report of the Acting Director of Legal and Democratic Services. 

	
[image: image3.emf]Agenda Item 3 -  Land at Snowden Avenue, Flixton 



	

	4.
	URGENT BUSINESS (IF ANY)

Any other item or items (not likely to disclose "exempt information") which by reason of special circumstances (to be specified) the Chairman of the meeting is of the opinion should be considered at this meeting as a matter of urgency.


	
	

	
	THERESA GRANT 

Acting Chief Executive 


	
	

	
	Contact Officer:  Michelle Cody 

Extn.:   2775
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		TOWN / VILLAGE GREEN SUB-COMMITTEE



		



		

		17th MARCH, 2011 



		



		

		PRESENT:

		






Councillors Bunting and Walsh. 



In attendance:  Interim Director of Legal and Democratic Services (Ms. J. le Fevre), 



Solicitor (Mrs. J. Wilkes), 



Asset Manager - Estates and Valuation (Mr. D. Challis), 


Democratic Services Officer (Miss M. Cody). 



APOLOGY


An apology for absence was received from Councillor Mrs. Ward. 


1. 
APPOINTMENT OF CHAIRMAN FOR THE MEETING 





RESOLVED:  That Councillor Bunting be appointed Chairman for this meeting of the Town/Village Green Sub-Committee. 


COUNCILLOR BUNTING IN THE CHAIR 


2.
APPLICATION FOR REGISTRATION OF LAND AT SHAW’S GREEN, BARRINGTON ROAD / STAMFORD STREET, ALTRINCHAM AS A TOWN OR VILLAGE GREEN 


The Director of Legal and Democratic Services submitted a report asking Members to consider an application for the registration of land at the corner of Barrington Road and Stamford Street, Altrincham known as Shaw’s Green as a Town or Village Green under Section 15(2) of the Commons Act 2006. 


Consideration was given to all relevant evidence and additional information submitted in respect of the application and the statutory criteria applied. 


Councillor Walsh sympathised with the residents and stated that the land was clearly a gift from Mr. Henry Shaw for the residents of Altrincham and should remain so.   Councillor Walsh considered that the application should be granted as it was evident that the site is used frequently by residents in the locality and that they have been aware of its existence for the last 50 years.  


Councillor Bunting disagreed and felt he could not support the granting of the application as it failed to meet the statutory criteria having regarding to the evidence. 


The recommendations were put to the vote and as the votes cast were tied, the Chairman used his casting vote to vote against granting the application. 




RESOLVED:  That there is insufficient evidence to satisfy the statutory criteria and the application be rejected. 


The meeting commenced at 3.00 p.m., was adjourned at 3.24 p.m., reconvened at 3.30 p.m. and concluded at 3.40 p.m. 


At the conclusion of the meeting the residents in attendance requested that the land be dedicated by the Council as a Town Green, the residents were advised that they should approach Councillor Cornes and Councillor Coupe with this request. 
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TRAFFORD BOROUGH COUNCIL


Report to:


TOWN / VILLAGE GREEN SUB-COMMITTEE

Date:



 27th September 2011

Report for: 




Report of: 
Acting Director of Legal and Democratic Services

Report Title


		Commons Act 2006

Application for Registration of Land at Snowden Avenue, Flixton, Manchester M41 6FF as a Town or Village Green








Purpose

		To consider an application for the registration of land at Snowden Avenue, Flixton, Manchester, known as Snowden Green as a Town or Village Green under Section 15(2) of the Commons Act 2006







Recommendation(s)


		Members are requested to consider all relevant evidence, apply the statutory criteria to that evidence, and either


a) decide that there is sufficient evidence to satisfy the statutory criteria and register the land as a town or village green, or


b) decide that there is insufficient evidence to satisfy the statutory criteria and reject the application.








 Further Information from:



Jean Wilkes 
Legal Services










Ext 4254



Proper Officer for the purposes of L.G.A. 1972, s.100D



(background papers):  Jane Le Fevre, Acting Director of Legal and Democratic Services

Background Papers:

Application dated 16th April 2010 

Objection from Electricity North West Limited dated 15th October 2010

Trafford Council’s submission in response to the application dated 20th October 2010

Applicant’s response to Objection dated 29th November 2010

Applicant’s response to Trafford Council’s representation dated 29th November 2010

Applicant’s skeleton argument and legal authorities dated 9th May 2011

Objector’s skeleton argument, legal authorities and supporting documents dated 27th April 2011

Inspector’s report dated 8th August 2011

1.0 BACKGROUND 

1.1 The Commons Act 2006 (the Act) requires each registration authority to maintain a register of town and village greens within its area and Section 15 of the Act provides for the registration of land as a town or village green where the relevant statutory criteria are established in relation to the land. The Council is the registration authority for the purposes of the Act.


1.2 The Commons (Registration of Town or Village Greens (Interim Arrangements) (England) Regulations 2007 (the Regulations) sets out the procedures to be followed for all applications received from 6th April 2007.


1.3 On 16th April 2010, the Council received an application from Mr John Wheatley and Ms Julie Cheshworth to register land on Snowden Avenue, Flixton, Manchester known as Snowden Green (the land) as a town or village green under section 15(2) of the Act. A copy of the application is at Appendix A of the Snowden Green Bundle (the Bundle). 


1.4 In accordance with the Regulations, notice of the application was advertised, and posted on the land. An objection was received from Hill Dickinson, solicitors for Electricity North West, who have a lease on part of the site (copy at Appendix B of the Bundle). A representation was received from the Council as landowner (copy at Appendix C of the Bundle). Mr Wheatley submitted Responses to the objection and Council’s representation (copies at Appendix D of the Bundle).

1.5 The Act and Regulations do not prescribe the process to be followed in considering an application. However, the courts have expressly approved the use of a non-statutory inquiry in appropriate cases conducted by an independent person with relevant experience in the law of town and village greens. Miss Ruth Stockley, a barrister who has considerable experience in the relevant law, was appointed as an independent inspector to hold a non statutory public inquiry (the Inquiry), which was held at Trafford Town Hall on 9th May 2011.


1.6  Mr Wheatley and Hill Dickinson submitted skeleton arguments and supporting documents, and Kate Green M.P. made a written representation prior to the Inquiry (copies at Appendices E, F and G respectively of the Bundle). Hill Dickinson also submitted a file of legal authorities which is available on request. Mr Wheatley, and Mr Holmes, representing Hill Dickinson made oral submissions to the Inquiry and oral evidence was given by 5 local residents and Councillor Coupe. Mr Challis, the Council’s representative submitted a copy of a memorandum dated 17th December 2009 (copy at Appendix H of the Bundle) to the Inquiry and answered questions of clarification from the Inspector. The Inspector made a site visit to the land on 9th May 2011.

1.7 The Inspector forwarded her report to the Council on 8th August 2011 (copy at Appendix 1 of this report) and copies were forwarded to the applicants, Hill Dickinson, relevant Council departments, Councillor Coupe and the other ward councillors. The report gives a comprehensive summary of all written and oral evidence submitted in respect of the application, applies the relevant law to that evidence, and recommends that the application be refused.

1.8 The Council, as Registration Authority, must decide whether to accept or refuse the application. Its decision must be made solely on the basis of whether the statutory criteria set out at paragraph 5.0 below have been met. It does not have any administrative discretion and cannot take into account the merits of the land being registered as a town or village green in making its decision. 

1.9 There is no statutory right of appeal against the decision of the Registration Authority. It can only be challenged on public law grounds by way of judicial review or by an application to the High Court to rectify the Register.       


2.0 THE LAND


2.1 The land is owned by the Council, measures approximately 76 metres by 38 metres, and is edged in black on the plan at Appendix 2 of this report. It is located in a densely built up area of Flixton and is bordered on all sides by Snowden Avenue which serves a number of residential properties. The   Inspector’s report (Appendix 1) contains a detailed description of the land at Section 3 (pages 5 and 6). 

3.0  
HISTORY OF THE LAND

3.1 The land was purchased by the Council’s predecessor, Barton-upon-Irwell Rural District Council (the RDC) on 11th June 1932 from James Wild & Co (Estates) Limited. The Conveyance expressly states that the RDC wished to acquire the land as open space pursuant to the RDC’s powers contained in the Open Spaces Act 1906. The Conveyance also contained covenants by the RDC including a covenant “That the Purchasers will use this plot of land for the purpose of an open space.”.


3.2 By a Deed of Release dated 5th May 1971, between James Wild & Co (Estates) Limited and Urmston Urban District Council (RDC’s successor), the District Council was released from the covenants contained in the 1932 Conveyance.

3.3 On 1st September 2008, the Council granted a Lease for 60 years to Electricity North West Limited of a small part of the land to the east of the path and cross hatched on the plan at Appendix 2 of this report.


4.0  
CONSEQUENCES OF TOWN OR VILLAGE GREEN STATUS

4.1  
When land is registered as a town or village green, the local community have a right to use it for all “lawful sports and pastimes” not just those enjoyed at the time of registration.


4.2   Although the land owner remains the legal owner, registration effectively prevents

       any development of the land that would interfere with recreational use.


5.0 
THE LEGAL FRAMEWORK

5.1    Under section 15(2) of the Act, land is to be registered as a town or village green 

          where:-

a) a significant number of the inhabitants of any locality, or of any neighbourhood within a locality have indulged as of right in lawful sports and pastimes for a period of at least 20 years; and


b) they continue to do so at the time of the application.


Therefore, for the application to succeed, it must be established that:-


(i)        the application land comprises “land” within the meaning of the Act


(ii) the land has been used for lawful sports and pastimes;


(iii) that such use has been by a significant number of the inhabitants of a locality or of a neighbourhood within a locality;


(iv) that such use has been as of right;


(v) that such use has been for a period of not less than 20 years; and

(vi) that such use has continued to the date of the application.


5.2 The burden of proving that the land has become a town or village green is on the

        applicant and the standard of proof is the balance of probabilities.


5.3 The case of R v Sunderland City Council ex parte Beresford [2004] established that 

        all the elements, (i) to (vi) above, must be proved by an applicant to establish that

        land has become a town or village green.


5.4   The land must be clearly defined, but there is no requirement that it should have 


        any particular characteristics consistent with the concept of a town or village green.


5.5   It was made clear in the case of R V Oxfordshire County Council ex parte

       Sunningwell Parish Council [2000] that it is sufficient for a use of the land to be

       either a lawful sport or a lawful pastime, this includes present day sports and

       pastimes and the activities can be informal in nature. Lawful sports and pastimes

       can therefore include recreational walking with or without dogs and children’s play,

       but would not include walking which gives rise to a presumption of dedication as a 

       public right of way.


5.6   A “locality” must be a division of the County known to the law, such as a borough, 

        parish or manor, it cannot be created simply by drawing a line on a plan. A 

        “neighbourhood” need not be a recognised administrative unit but must have a

         sufficient degree of cohesiveness, and be capable of meaningful description, such

         as a housing estate.

5.7   A “significant number” does not mean considerable or substantial, but the number   of people using the land must be sufficient to indicate that their use of the land signifies that it is in general use by the local community for informal recreation and not simply occasional use by individuals as trespassers. The use of the land must also have originated from the whole of the locality and not merely from a limited part of it.


5.8  The 20 year period must be a period of at least 20 years ending with the date of the application. The use of the land for lawful sports and pastimes must be continuous throughout the relevant 20 year period, and of such a nature and frequency to show the landowner that rights of a continuous nature are being asserted.

5.9 The use of the land “as of right” is the use of the land without force (e.g. breaking down fences or intimidating the landowner), without secrecy (e.g. only using the land when the landowner is away) and without permission. Permission can be given expressly or implied from the landowner’s conduct, but it cannot be implied from mere inaction or acts of encouragement by the landowner. User is not “as of right” if it is pursuant to a legal right. The courts have not determined definitively whether land held as public open space can be registered as a town or village green. However, this question was considered by the House of Lords on an obiter basis in the case of R v Sunderland City Council ex parte Beresford [2004] where Lord Scott stated that where a local authority owns land that has been acquired or appropriated for the purposes of public recreation it is not used “as of right” by the public, but is used pursuant to the right the public have to use the land under a statutory trust or otherwise.


6.0  
THE INSPECTOR’S REPORT (Appendix 1)

6.1   Following the Inquiry and consideration of all relevant written and oral evidence,  


  the Inspector came to the following conclusions:-


6.2   The Land

The land is clearly identified, comprises “land” within the meaning of the Act and is capable of being registered as a town or village green.


6.3   Use for lawful sports and pastimes for a period of not less than 20 years

a)  The relevant 20 year period is 16th April 1990 until 16th April 2010.

b) There is oral, written and photographic evidence that the land has been used for lawful sports and pastimes including picnics, bicycle riding, kite flying, walking with and without dogs and children playing football and cricket. The land is also of such a nature and location that it is highly likely to have been used for those purposes. 


c) Use of the land solely to walk along the paved path with or without dogs as part of a longer walk would be the exercise of a right of way and should be discounted. Similarly, walking along the path to take a rest on the bench, which was present during part of the 20 year period, or children riding bicycles along the path would not amount to “lawful sports and pastimes” and must be discounted. However, walking on the land that did not solely involve walking along the path, would be a qualifying use and there is evidence of children playing over the land generally. 


d) The oral evidence alone would not be sufficient to satisfy the criteria, but it is apparent from the written evidence that many other individuals used the land for lawful sports or pastimes during parts of the 20 year period. The local residents giving oral evidence also saw many others using the land for similar activities. The objector did not challenge the oral evidence of the actual use of the land and there  was no evidence to contradict the written evidence regarding the use of the land.

 Conclusion: The land has as a matter of fact, been used for some lawful sports and pastimes throughout the 20 year period.

6.4  Use by a significant number of the inhabitants of any locality or any neighbourhood within a locality.

a) The applicant confirmed during the Inquiry that he relied upon the locality of the Shawe Hall Area within the locality of the Flixton Ward. Shawe Hall Area is identified on page 18A of the application at Appendix A of the Bundle. Shawe Hall Area falls entirely within the Flixton Ward which is an established administrative area with recognised boundaries.

b) Shawe Hall Area is a locally recognised area which previously comprised a Hall and its surroundings. The area was developed by James Wild (Estates) Limited into a residential estate. Although there are no schools, doctor’s surgeries or other community facilities other then a community centre, there is a clear impression that the area is a community which local residents regard themselves as belonging to, and operates as a cohesive unit. There was no evidence, or submissions by the Objector to suggest that the Shawe Hall Area is not a neighbourhood within the meaning of the Act.  


Conclusion: The Shawe Hall Area is a qualifying neighbourhood which is located within the recognised locality of Flixton Ward.

c) The oral witnesses lived within the Shaw Hall Area during all or part of the 20 year period. They referred to others using the land who also lived within the Area. The majority of the compilers of the written evidence also lived in the Area during all or part of the 20 year period. The Land is an accessible area of open land in a safe location at the heart of a dense residential area and it has been regularly maintained by the Council in a condition that would make it attractive for general informal use.

                Conclusion: The use of the Land for lawful sports and pastimes has taken 


                place throughout the relevant 20 year period to a sufficient extent and with


                sufficient continuity.

                d) The majority of the users of the Land are from Snowden Avenue, others are from 


                 Minehead Avenue and Rydal Avenue, three users are from Porlock Road, two from


                 Church Road, and one from Tintern Avenue. These are all from the area in closest 


                 proximity to the Land. No users have been identified to the West of Rydal Avenue


                 apart from Mrs Davies who has only used the Land from 78 Tintern Avenue since


                 2006. There are no users from Shawe Hall Avenue or Shawe Hall Crescent. There


                 are no users identified from Kingston Drive or Bude Avenue to the East of the Land.

                  Conclusion: The use of the Land for lawful sports and pastimes has not been


                  carried out by a significant number of the inhabitants of the Shawe Hall Area


                  or of any other qualifying locality or neighbourhood within a locality, 


                  throughout the relevant 20 year period.

6.5 Use “as of right”

a) Use “as of right” means use without secrecy, without force and without permission. It is use of the land as a tolerated trespasser where the land owner chooses to take no steps to prevent that use, but acquiesces in it. Where land is held as public open space, users are entitled to use the land for recreational purposes pursuant to a statutory trust if the land has been acquired pursuant to the Open Spaces Act 1906.  The public have a right to enter the land and use it and the landowner has to allow users to use the land as public open space provided they use it lawfully. There is also strong obiter dicta from the House of Lords in the Beresford case which suggests that land owned by a local authority for the purposes of public recreation is not used  “as of right” by the public, but is used pursuant to the public’s right to use the land under the statutory trust or otherwise.

b) Therefore, if land is specifically held by a local authority as public open space and is used as public open space, recreational use of the land by local inhabitants cannot be “as of right”.


c) There is no dispute that the Land is currently owned by the Council or that the Land was purchased pursuant to the Council’s predecessor’s powers contained in the Open Spaces Act 1906 and for the express purpose of being used as open space. Since the Land was acquired, there is no suggestion that it has been appropriated by the Council or its predecessors for any other purpose. This was confirmed at the Inquiry by Mr Challis who stated that it was still held as public open space and also confirmed that it has been maintained by the Council as such. 

In order for the land to be appropriated by the Council for another purpose, the Council must undergo a statutory procedure, including an advertisement of its intention, and the making a resolution to that effect. 

d) The release of the covenant in the Conveyance dated 11th June 1932 “That the purchasers will use this plot of land for the purpose of an open space” does not amount to a disposal or appropriation of the Land or any other dealing with the Land. The Land is held as public open space irrespective of whether there is a covenant requiring it to be used as public open space. Unless and until, the Land is lawfully disposed of or appropriated for another purpose, the Council continues to hold the Land as public open space.


e) It has been argued that the open space status of the Land is unclear because the grant of a leasehold interest to the Objector was not undertaken pursuant to the procedural requirements of Section 123 of the Local Government Act 1972. Mr Challis advised the Inquiry that the Council had taken the view that these requirements did not apply to the grant of a leasehold interest. In these circumstances, the failure to comply with the statutory requirements could not affect the public open space status of the Land.  

f) However, if the Land was found not to have been used “of right”, then the effect of the signs on the Land would have resulted in the Land being used with the permission of the Council, and therefore not “as of right”. The erection of the two signs that were on the Land throughout the 20 year period, were a sufficient overt act by the Council to indicate to users, that they were using the Land subject to the Council’s implied permission, rather than “as of right”. By those signs, the Council was regulating how the Land was to be used by prohibiting ball games, cycling etc.

Conclusion: The use of the land by the local community was “of right” and not “ as of right” during the relevant 20 year period.


Use of the Land up until 16th April 2011, the date of the Application

     The use of the Land is ongoing and has never ceased.


     Conclusion: The Land continued to be used up until the date of the 


     Application.


6.6  In view of these conclusions, the Inspector recommended that the application be refused by the Council as Registration Authority. 

7.0
 THE KEY ISSUES

7.1 
The Council, as registration authority, has received an application to register the land as a town or village green.

7.2      A non-statutory public inquiry has been held before an independent inspector who has advised that the applicant has failed to prove that the land has become a town or village green, and has recommended that the application be refused.


8.0
FINANCIAL IMPLICATIONS

8.1 
If the land is registered as a town or village green, any future development will be restricted by its recreational use, and this restriction may affect its market value.

9.0
OPTIONS

9.1
Members are requested to consider all relevant evidence, apply the statutory criteria to that evidence, and either


a) decide that there is sufficient evidence to satisfy the statutory criteria and register the land as a town or village green, or


b) decide that there is insufficient evidence to satisfy the statutory criteria and reject the application.


		





		Financial Impact: 


		Registration of the land as a town or village green would limit its sale options.



		Gershon Efficiency Savings:

		Not Applicable



		Legal Impact:

		Statutory Duty



		Human Resources Impact:

		none



		Asset Management Impact:

		none



		E-Government Impact:

		none



		Risk Management Impact:

		Risk of challenge to the High Court



		Health and Safety Impact:

		none
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